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84 COLUMBIA LAW REVIEW 

Reai, Property— Curtesy— Gift in Fraud of Creditors— Attachment. — A tenant 
by the curtesy joined with the remaindermen his minor children, in a contract 
to convey the fee. The contract was made under the authority of the orphans' 
court, the father having stipulated that the entire purchase price was to go to 
the children. Before the deed was executed, a prior judgment creditor of the 
father attached the curtesy interest. On intervention by the children, held, the 
curtesy interest was attachable. Rambaut et al. v. White {Bauer, Intervener) (Pa. 
1921) 113 Atl. 368. 

The court seems to assume that the prior judgment was not a lien ante- 
dating intervener's rights. By statute, a judgment recovered in one county is not 
a lien upon real property situated in another county. Pa. Statutes (1920) § 12808. 
An unpaid vendor of an interest in realty under an executory contract retains the 
legal title. Coggshall v. The Marine Bank Co. (1900) 63 Ohio St. 88, 57 N. E. 
1086; Coolbaugh v. Roemer (1883) 30 Minn. 424, IS N. W. 869; contra, Chisholm 
v. Andrews (1880) 57 Miss. 636. But only as security. Coolbaugh v. Roemer, 
supra. Such interest may be levied on. Coggshall v. The Marine Bank Co., supra; 
Moyer v. Hinman (1855) 13 N. Y. 180 (semble) ; contra, Chisholm v. Andrews, 
supra. Curtesy is an interest which is subject to attachment and execution. 
Stanley v. Bonham (1889) 52 Ark. 354, 12 S. W. 706; see Bozarth et al. v. Largent 
(1889) 128 111. 95, 105, 21 N. E. 218. Intervention in an attachment suit puts in 
issue a property right in the intervener. Potiatch Lumber Co. v. Runkel (1909) 
16 Idaho 192, 101 Pac. 396; Typewriter Co. v. McArthur (1909) 145 Iowa 57, 
123 N. W. 760. The intervener's claim in this case rests on the ground of a com- 
pleted gift; t. e., the legal interest has been released. But a gift is presump- 
tively in fraud of creditors. Kerker v. Levy (1912) 206 N. Y. 109, 99 N. E. 181. 
This may be rebutted by showing the donor retained sufficient assets to meet his 
liabilities. Lloyd et al. v. Fulton (1875) 91 U. S. 479. Property fraudulently con- 
veyed may be treated as the donor's for attachment and execution. Smith v. i?<?t'<J 
(1892) 134 N. Y. 568, 31 N. E. 1082. That there was a completed gift is 
doubtful, but in either view of the case the property was properly subject to 
attachment and execution. Since the contract vendee is not a party to this action 
it was not necessary to determine his rights and the insane case is sound. 

Reai, Property— Tortious Feoffment by Life Tenant— Statute of Limita- 
tions. — In an action to recover land the defendant claims under a life tenant 
who prior to 1885 had executed a warranty deed in fee, and who died in 1919. 
The plaintiff claims by deed from the remainderman. The defense is the Statute 
of Limitations. Held, the Statute did not start running until the death of the life 
tenant. Smith v. Maberry (Ark. 1921) 229 S. W. 718. 

At early common law a feoffment in fee by a tenant for life or for years 
passed a fee simple. See Co. Lit. (Hargrave & Butler ed. 1744) Lib. 3, Cap. 11, 
§ 611. This was based on the feudal conception of seisin, and the idea that livery 
of seisin by anyone in possession necessarily transferred the freehold. See ibid., 
note 285; 4 Kent, Comm. (14th ed. 1896) *481. Accordingly, the rule did not 
apply to conveyance by bargain and sale, covenant to stand seized, or lease and 
release. See Co. Lit, supra, § 609, note 284; Jackson v. Mancius (N. Y. 1829) 2 
Wend. 357, 365. Such a tortious feoffment gave the remainderman an immediate 
right of entry. See Lyttleton, Tenures (Tomlins ed. 1841) Bk. Ill, c. VII, 449-451. 
The Statute of Limitations ran against this right. Ibid. 445. The death of the 
feoffee also barred this right, unless the remainderman had made "continual 
claim" within a year and a day before the death. See ibid. 449 et seq. But in 
such case he might still have his real ection. See 2 Preston, Abstracts of Title 
(2d ed. 1824) 328; Lyttleton, op. cit. Bk. Ill, c. VI, 427. In modern law, by 
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decision or statute, the old theory has been abandoned. The more reasonable, and 
now well settled rule, followed in the instant case, is that a grantor conveys only 
what he has, even though he attempts to convey more; and such an attempt does 
not affect the remainder. Middleton v. Dougherty (1884) 46 N. J. L. 350; see 
Thompson v. Simpson (1891) 128 N. Y. 270, 285, 28 N. E. 627; Smith v. Cooper 
(1877) 59 Ala. 494, 498. 

Statute op Frauds— Agency to Seix Land— Liability of Principal — The agent 
of the defendant, orally authorized to sell, contracted with the plaintiff in writing, 
for the sale of the defendant's land. On appeal from a decree dismissing the 
plaintiffs bill for specific performance, held, decree reversed. Daignault v. 
Wooliscroft (R. I. 1921) 113 Atl. 749. 

In some jurisdictions the Statute of Frauds provides that a principal is 
bound by his agent where the agent signs a contract within the Statute of Frauds, 
only if the agent acts under written authority. Thomas v. Rogers (1909) 108 Minn. 
132, 121 N. W. 630; Minn. Gen. Stat. (1913) § 7002. Where the Statute merely 
provides that the contract be signed by the parry to be charged therewith or 
"by some person thereunto by him lawfully authorized," the majority and better 
view is that the authorization need not be in writing. Laivson v. Williams (Ky. 
1909) 115 S. W. 730; Blood v. Hardy (1838) IS Me. 61. For the Statute of 
Frauds was not intended to change the law of agency, except, of course, by ex- 
press provision. See Thayer v. Luce (1871) 22 Ohio St. 62, 78; Sholovitz v. 
Noorigian (1919) 42 R. I. 282, 286, 107 Atl. 94. Cases cited as contrary do not 
deny this but go on the grounds that the authority granted to an agent to sell 
realty does not authorize entering into a contract for a conveyance. Cf. Carstens 
v. McReavy (1890) 1 Wash. 359, 25 Pac. 471. But the majority view does not 
interpret authority to sell in such a restricted manner. Sholovits v. Noorigian, 
supra; Haydock v. Stow (1869) 40 N. Y. 363. It follows, therefore, that in 
states having the form of the Statute of Frauds last mentioned above, the 
oral authority to sell should bind the principal to the terms of the written con- 
tract of sale executed by his agent. This view does not nullify the Statute 
in such jurisdictions, of which Rhode Island is one. The contract of sale is in 
writing. The contract between the agent and his principal is not between a vendee 
and vendor, and thus is not within the purview of the statute. 

Statute of Frauds — Oral Promise to Execute Written Agreement for Sale of 
Land. — The defendant orally promised to enter into a written contract for the 
sale of land. In an action for specific performance of the oral promise the defend- 
ant moves to dismiss because of the Statute of Frauds. Dictum, the promise comes 
within the Statute of Frauds. Schwartz v. Hoerster (N. J. Eq. 1921) 114 Atl. 875. 
Contracts which merely relate to land but do not purport to pass any interest 
therein are not within the scope of the Statute of Frauds. Huntington v. Welling- 
ton (1863) 12 Mich. 10. Thus where there is an oral agreement to act as agent for 
the purchase of land the statute will not apply. Conklin v. Kruger (1910) 79 N. 
J. L. 326, 75 Atl. 436. So a parol guaranty by a seller that the tract sold con- 
tained a certain number of acres is not forbidden. Schr'wer v. Bckenrode (1880) 
94 Pa. St. 456. And the same is true of an agreement which merely restricts the 
purchaser of land as to its use. Leinan v. Smart (Tenn. 1850) 11 Humph. 308. 
But where the object of the agreement is to affect in some way the title to the 
land all the cases seem to hold that the agreement must be in writing. Accord- 
ingly, an oral agreement to devise real property is not binding. Horton v. Steger 
(C. C. A. 1910) 175 Fed. 756. A verbal agreement for the exchange of land 
will not be enforced. Purcell v. Miner (U. S. 1866) 4 Wall. 513. An executory 



